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The Dialectic of the Relationship between the Jurist (Faqih) and
the Medical Doctor: A Discussion about the Problem of the
Relationship and the Limitations of Participation/Intervention

Dr. Wissam Tewfiq AlSaadi

Lecturer in Jurisprudence and its Fundamentals, Faculty of Sharia,
University of Tripoli, Lebanon
Email: wesamalsaadil 982@gmail.com

Abstract :This study is a short attempt to discuss the problem of the relationship
between the jurist (Faqih) and the medical doctor in terms of the participation - or the
intervention - of the medical view in the system of juridical rule. In the first chapter,
the researcher explained the jurist’s apprehension of ancient medicine, the concept of
medicine and medical treatment in Islamic jurisprudence (Sharia), and the need of
medical doctor’s view in a part of the juridical rules. He also tracked the areas in
which the jurist resorts to the medical doctor or abandons his saying and the extent to
which these areas have changed with the development of medicine. The second
chapter included the limitations of the medical view to deny, hermeneutically
interpret or explain the original texts and to stand against the views of jurists
(Fugaha). The study came to a major conclusion that states: The medical doctor’s
presence in jurisprudence (Figh) is limited to special areas and is for specific purposes
as description, advice or testimony. He was not participating in the process of
independent judgment (ijtihad), and his main role was not changed with the great
medical progress, but rather an expansion of his role has occurred in already opened
areas. Basically, caution is required regarding two matters: the intervention of the
medical doctor in issuing juridical rules, and the second: the entry of medical
methodology - or medical philosophy - into the consideration of the jurist in the
juridical rules.

Keywords: The jurist (Alfagih), Medical doctor, Philosophy of medicine, Medical
treatment, Medical jurisprudence (Alfighu’tibbi), Modern medicine.
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Din Abi1 al-‘Abbas Ahmad ibn Muhammad Makki al-Hamaw1 al-Hanaft, al-
mutawaffa sanat 1098h [Dar al-Kutub al-‘Ilmiyah, Bayriit, T1, 1405h-1985m)].
Fath al-Bart bi-sharh Sahth al-Imam al-BukharT, tasnif: Ab1 al-Fadl, Ahmad ibn
‘Al ibn Muhammad, Ibn Hajar al-‘Asqalani, almtwffa sanat 852h, trqym:
Muhammad Fu’ad ‘Abd al-Baqi, qama bi-ikhrajihi wa-sahhahahu: mhbb al-
Din al-Khatib, ‘alayhi ta‘liqat al-Mufti: ‘Abd al-‘Aziz ibn Baz [Dar al-
Ma‘rifah, Bayrit, 1379h].

Fathu alqadyri lil‘ajizi alfaqir, tasnif: Kamal al-Din Muhammad ibn ‘Abd al-
Wahid alssiwasi, al-ma‘rif bi-"Ibn alhumam", al-mutawaffa sanat 861h [Dar
Ihya’ al-Turath al-‘Arabi, Bayrtt, mswwarh, bi-la Tarikh].
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Faydu alqadyri sharhu aljami‘i alssaghir, ta’lif: Zayn al-Din Muhammad ‘Abd
al-Ra’tf al-Haddadi thumma al-Munawi al-Qahiri, al-mutawaffa sanat 1031h
[al-Maktabah al-Tijartyah al-Kubra, Misr, T1, 1356h].

Al-gantn fi altbb, ta’lif: al-Shaykh alrr’ys Ab1 ‘All alhusyn ibn ‘It ibn Sina,
almtwffa sanat 428h, tahqiq: Muhammad Amin alddinnawy [Dar al-Kutub al-
‘Ilmityah, Bayrat, T1, 1420h - 1999m].

Kashfu al-asrar ‘an Zawa’id albazzar, tasnif: Nir al-Din ‘Alf ibn Abi Bakr ibn
Sulayman al-Haythami (al-mutawaffa: 807h), tahqiq: Habib al-Rahman al-
A‘zami [Mu’assasat al-Risalah, Bayrit, T1, 1399h - 1979m].

Majma‘ al’nhur fi sharh multqa al’bhur, almsnnif: ‘Abd al-Rahman ibn
Muhammad ibn Sulayman al-mad‘G bshykhy Zadah, yu‘rafu bi "damad
afandi", al-mutawafta sanat 1078h [Dar Ihya’ al-Turath al-°Arabi, Bayrit].
Al-Madkhal, almsnnf: Abta ‘Abd Allah Muhammad ibn Muhammad al-‘Abdari
al-Fas1 al-Maliki, al-shahir bi-Ibn al-Hajj, al-mutawaffa sanat 737h [Dar al-
Turath, bi-diin Tab‘ah wa-bi-diin Tarikh].

Mirqat al-mafatth sharh Mishkat al-Masabih, almsnnif: ‘Al ibn (Sultan)
Muhammad, Abi al-Hasan Niar al-Din al-Mulla al-Harawi al-Qari, al-
mutawaffa sanat 1014h [Dar al-Fikr, Bayriit, T1, 1422h-2002m].

Al-Mustadrak ‘ala al-sahthayn, ta’lif: Abi ‘Abd Allah, al-Hakim, Muhammad
ibn ‘Abd Allah ibn Muhammad ibn hamdiyah, al-Dabbi, alttahmany, al-
Nisabtiri, al-ma‘ruf bi-"Ibn al-bay‘", almtwffd sanat 405h, tahqiq: Mustafa
‘Abd al-Qadir ‘Ata [Dar al-Kutub al-‘Ilmiyah, Bayrit, T1, 1411h - 1990m].
Musnad al-Imam Ahmad ibn Hanbal, tasnif: Abi ‘Abd Allah, Ahmad ibn
Muhammad ibn hanbala alshshaybany, almtwffa sanat 241h, tahqiq: Shu‘ayb
al-Arna’tt, ‘Adil Murshid, wa-akhariin, ishraf: D. ‘Abd Allah ibn ‘Abd al-
Mubhsin al-Turkt [Mu’assasat al-Risalah, Bayrtt, T1, 1421h - 2001m)].
Almsalik fT sharh muwatta’ Malik, almsnnif: al-Qadi Muhammad ibn ‘Abd
Allah Abu Bakr ibn al-‘Arabi al-Ma‘afirt al-Ishbili al-Maliki, al-mutawaffa
sanat 543h, tahqiq: Muhammad ibn al-Husayn alssulymany wa-‘A’ishah bint
al-Husayn alssulymany [dar algharb al-Islamt, T1, 1428h - 2007m].
Almusannaf li-Ibn Abi shaybta, tasnif: al-Imam Abi Bakr, ‘bdi allhi bni
mhmmadi ibn AbT shaybata al‘absyyi, alkiify, almtwaffa sanat 235h, hqqaqahu:
al-Shaykh Muhammad ‘wwamh [Dar alqiblh — jddah, Dar alyusr, Dar qurtbh,
Dar al-Minhaj — Bayriit, T1, 1427h - 2006m].

Matalib @l1 alnnuhd f1 sharh Ghayat al-Muntahd, tasnif: Mustafd ibn Sa‘d ibn
‘Abduh, alssuywty shuhrh, alrrahibant mawldan, thumma alddimshqyyi, al-
Hanbali, al-mutawaffa sanat 1243h [al-Maktab al-Islamf, t2, 1415h - 1994m)].
Al-Mu‘jam al-Wasit, gama bi-ikhrajihi: Ibrahim Mustafa, Ahmad al-Zayyat,
Hamid ‘Abd al-Qadir, Muhammad °‘AlT al-Najjar [Majma‘ al-lughah al-
‘ Arabiyah bi-al-Qahirah (al-Maktabah al-Islamtyah, Istanbil, bi-1a ta’rikh)].
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Almi‘yaru almu‘ribu waljami‘u almughribu ‘an fatawa ahli ifryqyta wal’ndlusi
walmaghrib, ta’lif: Abi al-‘Abbas Ahmad ibn Yahyd alwansharisi, al-
mutawaffa bi "fasin" sanat 914h, bi-ishraf al-Duktiir: Muhammad Hajjt
[Wizarat al-Awqaf lil-Mamlakah al-Maghribiyah, wa-Dar al-Gharb al-Islami,
Bayriit, 1401h - 1981m].

Al-Mughni, ta’lif: Ab1t Muhammad, Muwaffaq al-Din, ‘Abd Allah ibn Ahmad
ibn Muhammad ibn qudamata, al-Maqdist thumma al-Dimashqi, almtwffa
sanat 620h [Maktabat al-Qahirah, 1388h - 1968m)].

Mugaddimah Ibn Khaldiin-matbti‘ ma‘a al-tarikh — tasnif: ‘Abd al-Rahman ibn
Muhammad ibn Muhammad, Ibn Khaldiin al-Ishbili, al-mutawaffa sanat 808h
[Dar Ihya’ al-Turath, Bayriit].

Managqib al-Shafi‘t lil-Bayhaqi, al-mu’allif: Abt Bakr Ahmad ibn al-Husayn
al-Bayhaqt (458 H), tahqiq: al-Sayyid Ahmad Saqr [Maktabat Dar al-Turath,
al-Qahirah, T1, 1390h - 1970m]

Al-Minhaj sharh Sahih Muslim ibn al-Haj;jaj, li-Abi Zakartya Muhyt al-Din
Yahya ibn Sharaf al-Nawaw1 alddimshqy, al-mutawaffa sanat 676h [Dar Ihya’
al-Turath al-*Arabi, Bayrtt, t2, 1392h].

Al-Manhal alrrawiyu fi al-tibb al-Nabawi, al-mu’allif: Shams al-Din,
Muhammad ibn ‘All, Ibn tiltin alddimshqy al-Salihi al-Hanafi, al-mutawafta:
953h, tahqiq: al-Hafiz ‘Aziz Bayk [Dar ‘Alam al-Kutub, al-Riyad, T1, 1416h -
1995m].

Mawahib al-Jalil fi sharh Mukhtasar Khalil, almsnnif: Shams al-Din Abi ‘Abd
Allah Muhammad ibn Muhammad al-Maghribi, al-ma‘riif balhattab al-Maliki,
al-mutawaffa sanat 954h [Dar al-Fikr, t3, 1412h-1992m].

Al-Mawsi‘ah al-fightyah al-Kuwayttyah [Wizarat al-Awqaf wa-al-Shu’tin al-
Islamiyah, al-Kuwayt].

Mizan al-ustl fi nata’ij al-‘uqil, almsnnif: ‘Ala’ al-Din, Abti Bakr Muhammad
ibn Ahmad alssmarqandi, al-mutawaffa sanat 539h, tahqiq: Muhammad Zaki
‘Abd albrr [Matabi‘ alddwhh al-hadithah, Qatar, T1, 1404h - 1984m].

Nafa’isu al’swli f1 sharh al-Mahsul, ta’lif: Shihab alddyn Abrt al‘bbas Ahmad
ibn Idris alssanhajy al-Misri al-mashhiir bi-"al-Qarafi", almtwffa sanat 684h,
tahqiq: ‘Adil ‘Abd al-Mawjud, ‘Ali Muhammad m‘wwad [Maktabat Nizar
Mustafa al-Baz, mkkah almukrramh, T1, 1416h - 1995m].

Nihayat al-Muttalib f1 dirayti al-madhhab, li-Imam al-Haramayn ‘Abd al-Malik
ibn ‘Abd Allah aljuwayny, al-mutawaffa sanat 478h, hqqagh: D. ‘Abd al-
‘Azim al-Dib [Dar al-Minhaj, Bayriit, T1, 1428h - 2007m].

Alwadihu fi asali alfigh, al-mu’allif: Aba al-Wafa’, ‘Ali ibn ‘Aqil ibn
Muhammad ibn ‘Aqil al-Baghdadrt al-Zafari, al-mutawaffa sanat 513h, tahqiq:
al-Duktir ‘Abd Allah ibn ‘Abd almuhsn al-Turki [Mu’assasat al-Risalah,
Bayrit, T1, 1420h - 1999m].
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